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Abstract

The process of judicial proceedings in the Juvenile and Family
Court must place the interests of children and juveniles as the center
and comply with the “best interests of the child” policy. The
provisions of Section 97, Clause 2 of Juvenile and Family Court and
Procedure Act B.E. 2553 (2010) lack definite criteria in granting the
power to the Juvenile and Family Court to transfer child and juvenile
defendants with serious criminal offenses to be tried in a court with
ordinary judicial power. This lack of clarity directly affects juvenile
rights. In addition, the transfer aims at punishing rather than
rehabilitating the defendants, which likely results in more harmful than
positive effects and brings no social benefits. In practice, there is no
evidence that the Juvenile and Family Court has adopted Clause 2 of
the Section 97 in actual proceedings.

Thus, in order to protect the child and juvenile rights in judicial
proceedings based on truth, fairess, appropriateness, and compliance
with the true spirit of delivering justice in cases involving juvenile
defendants, the author recommends the abolition of the provisions of
Section 97, Clause 2 and adoption of provisions dealing with children
or juveniles who commit serious criminal offenses as stipulated in
Juvenile and Family Court and Procedure Act B.E. 2553 (2010), Section
142, Chapter 12, Commutation and Application of Measure for Children
or Juveniles without the need to transfer the case to the court with
ordinary judicial powers. The reason is children and juveniles should
not have a stigma as criminals and thus can return to the society as

good citizens in the future, which is in line with the spirit of Juvenile
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and Family Court and Procedure Act B.E. 2553 (2010) and creates
benefits for the Thai society.

Keywords: The process of judicial proceedings in the Juvenile and
Family Court, Protection on the rights of the child, Best interests of

the child, No transfer of child and juvenile cases
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%% Youth Court Law, section 2 (1) The application of criminal law relating to young people
is above all to renewed criminal offences on the part of a youth or young adult: In order
to achieve this gold, the legal consequences, and with respect for the parental right of
upbringing also the procedure, shall be orientated primarily in line with the educational
concept.

(2) The provisions of general law shall apply only insofar as not otherwise provided for in
this Law.”

%% Youth Court Law, section 1 (2) “Youth” shall mean anyone who, at the time of the act,
has reached the fourteen but not yet eighteen years; “Young Adult” shall means anyone
who, at the time of the act, has reached the age of eighteen but not yet twenty-one

years.”
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%6 Youth Court Law, section 3 “A youth shall bear criminal liability if, at the time of the
act, he has reached a level of moral and intellectual maturity sufficient to enable him to
understand the wrongfulness of the act and to conduct himself in accordance with such
understanding. For the purpose of bettering a youth who bears no criminal liability due to
a lack of maturity the judge may order the same measures as the judge responsible for
family and guardianship matters.”

*" German Criminal Code, section 19 “Persons who have not attained the age of fourteen

at the time of the commission of the offence shall be deemed to act without guilt.”
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%8 Youth Court Law, section 45 Dispensing with prosecution

(1) The public prosecutor may dispense with prosecution without the judge’s consent if
the conditions set out in section 153 of the Code of Criminal Procedure are met.

% German Code of Criminal Procedure, section 153 (1) “If a misdemeanor is the subject of
the proceedings, the public prosecution office may dispense with prosecution with the
approvals of the court competent to open the main proceeding if the perpetrator’s guilt is
considered to be a minor nature and there is no public interest in the prosecution...”

¢ Youth Court Law, section 47 Discontinuation of proceedings by the judge

(1) If the bill of indictment has been submitted, the judge may discontinue the

proceedings if
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The conditions set out in section 153 of the Code of Criminal Procedure have been met,
¢! Youth Court Law, section 5 Consequences of youth offences

(1) Supervisory measures may be ordered in response to a criminal offence committed by
a youth.

(2) Where supervisory measures do not suffice, disciplinary measures or youth penalty
may be imposed to punish an offence committed by a youth.

(3) Disciplinary measures or youth penalty shall be dispensed with if placement in a
psychiatric hospital or institution for withdrawal treatment renders punishment by the
judge dispensable.

2 Youth Court Law, section 18 Duration of youth penalty
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(1) The minimum duration of youth penalty shall be six months; its maximum duration
shall be five years. If the act constitutes a serious criminal offence for which general
criminal law prescribes a maximum sentence of more than ten years’ deprivation of
liberty, the maximum duration of youth penalty shall be ten years. The statutory range of
penalties under general criminal law shall not apply.

(2) Youth penalty shall be calculated such as to make it possible to achieve the desired

supervisory aim.

287



v a

I3 o & A 9
ANIENTUYBYANER IS TIANAENT UN 10 aUURLAY NINNIAU — WAL 2562

luganfiinuazienuieluiavmanfiinuazienuiisnadnedian
wnwld isaudazaddnydianionwuAuaudlilds oils wszswiydh
AARRLANLAZLETITY A.A. 1953 (Youth Court Law 1953) muuainlunis
dfnnwnseriiddsla 9 enaefiinuazienvuiisinalduinsnis
dmsudinuazlenvuetwmisegdlavieldinmsnisaddnuniseguiin
vielTITUAnsTYAn eils

(1) 1msN13AIUAY (Supervisory Measure) 1usnasnsiiiianld
fudinfinsgrhanuinergiiesusudeaeu anameziuaglinisdinu léud

nsdslegluvindinmun vienstisgluniseusudsasureinseundd

¢ Youth Court Law, section 105 Application of youth criminal law to young adults (1)
Where a young adult engages in misconduct punishable under the provisions of general
law, the judge shall apply the provisions applicable to a youth set out in sections 4 to 8,
section 9, number 1, sections 10 and 11, and 13 to 32, mutatis mutandis if: 1. the overall
assessment of the perpetrator’s personality, taking account of his living environment,
demonstrates that at the time of the act he was still equivalent to a youth in terms of his
moral and intellectual development, or 2. the type, circumstances and motives of the act
indicate that it constituted youth misconduct. (2) Section 31, subsection 2, first sentence,
and section 31, subsection 3, shall also be applied even if the young adult has already
been convicted with legal effect according to the provisions of general criminal law for
part of the criminal offences. (3) The maximum period of youth penalty applicable to
young adults shall be ten years.

¢ Youth Court Law, section 5 Consequences of youth offences (1) Supervisory measures
may be ordered in response to a criminal offence committed by a youth. (2) Where
supervisory measures do not suffice, disciplinary measures or youth penalty may be
imposed to punish an offence committed by a youth (3) Disciplinary measures or youth
penalty shall be dispensed with if placement in a psychiatric hospital or institution for

withdrawal treatment renders punishment by the judge dispensable.

288



v a

I3 o & A 9
ANIENTUYBYANER IS TIANAENT UN 10 aUURLAY NINNIAU — WAL 2562

vi3eosdnsiisuidsgidin vdenisssiuteiinmitugidens vien1sidreusy
WNgRINgvaneaTas® sy

(2) WSSl (Disciplinary Measure) Wuniasnsiiaand
winwazenruhuldiudiniinssvianuineigilaeezliadneneengn
unnLazle YL mnwnLagienrudininwazsonsuinlunisnsgives
audansnisneited liun nsiinandniou nsmmuad eule
gy uazn1smunLieEinouTLes

(3) wInIN1589I LN (Penalty) usnesnisfimandidn
wazevuhuldfudnuaziensudodnuazienvunszyharuineig)
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% Youth Court Law, section 10 Instructions (1) Instructions shall be directions and
prohibitions by which the youth can conduct his life and which are intended to promote
and guarantee his education. Instructions must not place unreasonable demands on the
way the youth conducts his life. In particular, the judge may instruct the youth to: 1.
Comply with instructions relating to his place of residence, 2. Live with a family or in
residential accommodation, 3. Accept a training place or employment, 4. perform certain
work tasks, 5. Submit himself to the care and supervision of a specific person (care
assistant), 6. Attend a social skills training course, 7. Attempt to achieve a settlement with
the aggrieved person (settlement between offender and victim), 8.Avoid contact with
certain persons or frequenting places providing public hospitality or entertainment, or 9.
Attend a road-traffic training course. (2) With the consent of the parent or guardian and
the legal representative, the judge may also require the youth to undergo specialist
rehabilitative treatment or addiction withdrawal treatment. If the youth is more than
sixteen years of age, such condition should be imposed only with his consent.

¢ Youth Court Law, section 13 Types of measure and their application (1) The judge shall
apply disciplinary measures to punish the criminal offence if youth penalty is not
indicated, but if the youth must be made acutely aware that he must assume
responsibility for the wrong he has done. (2) “Disciplinary measures” shall mean: 1.
Reprimands, 2. Imposition of conditions, 3. Youth detention. (3) Disciplinary measures shall

not carry the same legal consequences as a criminal sentence.
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" Youth Court Law, section 18 Duration of youth penalty (1) The minimum duration of
youth penalty shall be six months; its maximum duration shall be five years. If the act
constitutes a serious criminal offence for which general criminal law prescribes a maximum
sentence of more than ten years’ deprivation of liberty, the maximum duration of youth
penalty shall be ten years. The statutory range of penalties under general criminal law
shall not apply. (2) Youth penalty shall be calculated such as to make it possible to

achieve the desired supervisory aim.
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